Liability of maintenance authorities for damage to cyclists

When can a wounded cyclist hold the authorities liable in law? Are there any clear standards and guidelines on this issue? This was the subject of a symposium on liability of maintenance authorities in case of unilateral accidents, organised by Fietsberaad and Utrecht University on June 1, 2006. The immediate cause for the symposium was a study by Rianka Rijnhout into 41 files from the archives of Fietsersbond concerning cyclists holding the road maintenance authorities liable in law.

Generally speaking, anyone wishing to recover damage on another party will have to prove that the other party has been guilty or negligent. Among maintenance authorities and road users, however, the situation is different. If road users - including cyclists - want to hold the maintenance authorities liable, they do not have to prove negligence or guilt of the maintenance authorities. In the Dutch Civil Code (article 6:174) there is a clause of risk liability for road maintenance authorities. All the victim has to do is demonstrate the situation is dangerous and that the damage is an immediate consequence of this.

Wrong or dubious

But when is a situation dangerous? When is a road in an inadequate condition? There are no unambiguous standards or guidelines. Despite the risk liability, initially no damages were awarded in little over half the files Rijnhout has studied. According to her, the motivation for the denials is in a number of cases evidently wrong or dubious. 

At the symposium she listed a number of examples:

· in the case of an accident due to a temporary situation at road works the local authorities refer the victim to the contractor involved in the construction. They cite a clause in the contract, stating he is responsible for any damages. According to Rijnhout, however, the maintenance authorities are still liable in this type of situation. The authorities may, however, try to recover the damages from the contractor.

· maintenance authorities reject liability because they did not know about the dangerous situation and therefore could not have taken countermeasures. Due to the risk liability it is, however, irrelevant whether the authorities knew of the danger or not. Only when the dangerous situation arose immediately prior to the accident are the authorities not liable.

· in the case of a cyclist riding into an unlit pole, the maintenance authorities argued that the pole did not constitute part of the road. Rijnhout feels this is incorrect. The road equipment and the body of the road do constitute part of the road, so necessarily poles, traffic islands, signs and markings as well.

· maintenance authorities blame the cyclist for committing an offence himself. For instance by not using his lights or illegally riding in the bus lane. According to Rijnhout maintenance authorities are liable even when the cyclist has made a mistake. This may however be taken into account when damages are set, and lead to a deduction.

Slippery

It is hard to determine when authorities have issued sufficient warning. On the one hand they should be sparing with warning signs, as the saturation point may be reached and road users become inured to any warning at all. On the other hand they should be highly specific in the dangers that threaten road users. A good example is provided by the ruling about a driver slipping on a road freshly covered with gravel. Although the authorities warned with the sign ‘loose gravel’, they were still held liable. They should have warned for risk of skidding. Ever since the two signs have occurred together in road works.

In the debate one of the symposium attendants remarked that physical measures removing the danger are to be preferred. He drew a comparison to health and safety measures in the workplace, where it is not sufficient to issue warnings. It should be physically almost impossible to get your fingers caught in machinery.

Insurance

Most local authorities are insured against claims by road users. In order to keep premiums at a low level, many have decided in favour of high deductibles. Nijmegen, for instance, has a deductible of € 25.000. Depending on the amount of damage and the deductible maintenance authorities settle the damages themselves or forward these to their insurance company.

Rijnhout noticed a remarkable difference. Insurance companies sent out far more standard rejection letters than do maintenance authorities. Standard procedure, in hopes of discouraging the victim? Mark Westerhof, claims adjuster at Centraal Beheer, did not believe this at all. According to him, Centraal Beheer assesses all claims seriously and he wondered whether the files under investigation were really typical. Maya Spetter, injury lawyer with SAP Lawyers, also questioned the representativeness of the files studied. These were mainly one-party accidents with material damages and slight injuries, whereas Spetter also encounters many cases of serious injury.

The experts do not feel, though, that there is a lot of abuse in cases of damage liability. Most important is taking the victim seriously. In addition to that, prevention is always better than cure: a plea to maintenance authorities to utilise the information in damage claims.

Rianka Rijnhout, De aansprakelijkheid van wegbeheerders bij eenzijdige verkeersongevallen, Wetenschapswinkel Rechten, Utrecht 2006. The report costs € 20.- and can be ordered from the Wetenschapswinkel (tel. (030) 2537025 and website www.law.uu.nl/wwr). A summary can be downloaded as well.

There is a ruling that in the case of loose gravel a specific warning for risk of skidding should 

be added.

Damage claims by cyclists in Nijmegen

Only a small part of the damage claims the town of Nijmegen receives come from cyclists: less than ten annually. Usually Jos Hendriks, managing co-ordinator, gets on his bicycle to decide on location whether the situation is inadequate. Approximately half of all claims by cyclists are awarded. Some examples from daily life in Nijmegen.

Road barriers 1

In 1996 a selective admission system was introduced in Nijmegen. To that purpose pits had to be constructed in the road surface to accommodate a submersible pole. The work area was fenced, but one evening vandals removed these. That very evening a cyclist drove into the pit. Unfortunately he landed with his back on the edge of the pit and suffered a high spinal cord lesion. The town’s insurance company decided to pay (high) damages, as a judge would most likely hold the authorities liable anyway. When maintenance authorities create dangerous situations for instance by excavation activities, they are responsible for secure safety measures that are not easily removed by a third party.

Road barriers 2

In December of 1999 a cyclist passed over a submersible pole, immediately behind a car. After the car had passed, a red light appeared and the barrier rose at the very moment that the cyclist passed overhead. The cyclist was thrown and broke his arm. The Arnhem Court decided on appeal that this was a defect. Despite all warning signs no mention was made of the specific danger of a rising obstacle. As the victim had local knowledge and had taken risks, the maintenance authorities were ordered to pay 40% of the damages. In so far as this had not happened before, all road barriers have now been adapted. The submersible pole is for instance announced by means of a change in pavement with ridges.

Measuring before repair

A cyclist held Nijmegen liable as he was to have fallen into a hole in a bike path. The official handling the complaint immediately went for a look. He saw two locations where the accident might have occurred. The first hole was superficial and barely 2 cm deep, the other had recently been filled. The supervisor could only state having filled a hole there. The depth had not been measured. The demonstrated damage was fairly compensated. Supervisors have been instructed to first measure and then repair when confronted with possible claims in future.

